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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

0

0

fl zca, UT z[ca vi hara aft#hr mu@raw at 3rft
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fcffim~. 1994 cf5T tTm 86 3irsfa srfta cJ1l" R9 cfi 1:ITTi cf5T \JJT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a 2flu fl #hr zyca, UT yea vi #arz a4l#ha =aznf@raw it.2o, q #c
t:1fttlcc1 cj'jA.Jl\3°-s, ~~. olt:l-Jcilcillci-3soo16

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 3r4)Rh; =nrznTf@raw st f@flu 3rf@)fm, 1994 cf5T tTm 86 (1) cF ~
311frc;r ~ Pllll-Jlc!e1l 1994 cfi frn:r:r 9(1)tF ~ ~ cnr:T 101:tr- 5 lf 'cfR
~ lf cf5T \JJT ~ ~ '3"flcfi 'ffl~ fGrg 3rt a fag srft at n{ st
rt ,Ri Rt uft afey (s+ a ya qfa m=ct 5111T) ~ 'ffl~ lf Rir"fr x-e:rR lf
nznTf@raUr al nu4l Rer , atfa ma~a eta ja a ara8 # asrra «fzr
# aifha ?a tr # xt)q lf ui vars t "l-Jtrr, m cBT "l-Jtrr 31lx "ciTITllT 11m~
I 5 Gal IT Uk a t cffif ~ 1 ooo / - trn=r ~ 5111T I "\il"ITT~ cBT "l-Jtrr, m cBT
"l-Jtrr 311x "ciTITllT ·Tur up+fr nu; 5 ala IT 50 "cifflf "ct"cJi" "ITT "ctT ~ 5000 /- trn=r ~ 5111T I
"\il"ITT~ cBT "l-Jtrr, m cBT "l-Jtrr 31lx "ciTITllT 11m~~ 50 "cifflf lfT ~~ t cffii
T; 10000/- trn=r ~ 5111T I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one
of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the
amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/
where the amount of service tax & interest demanded & penalty levied is is more than five lakhs
but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in
favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated.
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(iii) f4ft1 3re,fra,+gs4 l art s #\ Uu-arr (2) # 3iala srft tiara Rural , 1994 Cfi f.n:r:i 9
(2) siafa feuffa arfv.).7 aft ai gd su mer ngaa, €ta scar zycas/ smga, i4ta
war zrc (3r4a) am? at Rii (Gui mfr uR etf ) aj amgaa/zrzra 3rgaa rra a
3rgrt, 3=tu snr geo, 3rft#tu nrarf@arr at am2aaifer ea gg @mm qi a€tu var zrca
cf'ri/ nTga, #€trur zgc rr uRa art# ,f ha# zhf I

3

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central
Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed by the
Central Board of Excise & G.ustoms / Commissioner cir Dy. Commissioner of Central Excise to
apply to the Appellate Tribunal.

2. zrenizif@r =nrn1au zgca 3rf@Ru, «o7s #l if w or4pal --1 a siafa frrmfur fcn-q ~ ~
3rrar gi emu mTf@raft a an2r at f u 6.so/- hh a narc re f@aash afegj

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescrlbed under Schedule-I in terms
of the Court Fee Act, 1975, as amended.

3. ft zyc, snr zr«en vi mITTITT 3fl1'rc;fm~ (~) Alll-Jlclc.fl, 1982 if 'cff-Ja -qci 3Rf
iaif@ ma#caiatff aa a fruit zit fl an 3naff far Tar&j

3. . Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. far ran, hsctr 3en aresviaa 3r44tr if@eraur (aft) a# >lfc1 3-ftftc;rr# tr«at #actsen )
2/ca 3f@)fr#, &vy sr ar 3sq a iai fa4tzr@in-) 3@0fr 2rg(&y #t in 29) fcia.
·€.st.zy sit #r fa#r 3rf@1fa, r&&y #r ear za #3iair hara at ftarrfra?,rff #r a{ qt
if@rmscar3Garfk, aarf faz err #3iiirs#ts art 3r4fr erufa#tsa 3rf@ta
ITT
hsc4tar 3eqz rcaviharaa3iaaz far art ra" iffr gnf?.:, .:,

(il ~ 11 sr c), 3iia feuffa ta
(ii) adz 5rm #t ft a ara m=w
(ii) cl sat f4ran #a 6 # 3iaai 2r tcli"Ji

_, 3ratserf zrz faz earramane far (i. 2) 3f@0fer, 2014 a; 3caru& fcl:;-m 3-fCfrc;?m~c);-
"™~~ zjTVci' 3-fCl'R;ri:fi)-wr.ul"ffe tiar,

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under
section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be
subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.

(4) (i) s iasf ,z3nr c);-1f3r4lqf@auraqrsgira 3rarar src# zn c;1Js ftj cl, R:.a ITT ar a=im
.:, .:,

fc!>vaw ~wen cf> 10% :i-r.r@Tufq"{3itsrsiha c;1Js ftj ell Rea grasavshO¾ :i-r.r@Tufq"{ cfi'r~~ t I.:, .:, .:,

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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M/s Rama Industries Ltd., Near GIDC, Deesa --Patan Highway Deesa, District- Banaskantha

(for brevity-"the appellant") has filed eight appeals against orders-in-original (hereinafter referred to

"the impugned orders') passed by the Deputy Commissioner, Central Excise, Mehsana Division

(hereinafter referred to as "the adjudicating authority"). The details of appeals are as under:

•
Sr. Appeal No. OIONo. & Date _ Amount. Period
No. -
01 41/STC-III/2015-16 244/CE/DC/2015-ST- 21.09.2015 Rs .4,08,952/ Jan-13 to June-

13
02 42/STC-III/2015-16 270/CE/DC/2015-ST- 29.09.2015 Rs. 1,49,267/- 20.06.14 to

22.09.14

03 43/STC-III/2015-16 271/CE/DC/2015-ST- 29.09.2015 Rs. 36,592/ 01.07.14 to
26.09.14

04 44/STC-III/2015-16 272/CE/DC/2015-ST- 30.09.2015 Rs. 1,25,514/ 19.08.14 to. 29.10.14

05 45/STC-III/2015-16 273/CE/DC/2015-ST- 30.09.2015 Rs. 4,71,171/ 06.08.2014 to
13.12.14

06 46/STC-III/2015-16 274/CE/DC/2015-ST- 30.09.2015 Rs.4,57,304/ 02.09.14 to
19.12.14

07 47/STC-III/2015-16 275/CE/D.C/2015-ST- 30.09.2015 Rs. 96,879/ 24.12.14 to
07.02.15

08 48/STC-III/2015-16 276/CE/DC/015-ST-30.O9.2015 Rs. 3,74,956/ 13.10.14 to
17.11.14

These eight appeals are being dealt with together as all of these relate to availability of refund under

Not. No. 41/2012-ST dated 29.06.2012, in respect of specified services.

2. Briefly stated, the appellant has filed above mentioned refund claims under notification No.

41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the taxable services, which were. I

received and used for export of goods manufactured by them. The said notification grants rebate of

service tax paid on specified services, received and used by exporter of goods, by way of refunding the

service tax so paid, subject to certain conditions. The taxable services involved are [l] Terminal

Handling Charges service; [2] Custom House Agency service; [3] Storage & Warehouse service; [4]

Technical Inspection & Certificate service; and [5] Testing & Analysis service. The adjudicating

authority, vide the impugned orders has rejected the refund primarily on the ground that the appellant

being a manufacturer-exporter, the 'place of removal' was the "port of export" for them; and that since

these services were rendered upto the 'place ofremoval', refund ought not to have been allowed in view

of Sr. No. 1(a) of notification No. 41/2012-ST dated 29.6.2012, which states that the taxable services

should have been used beyond the 'place ofremoval', in order to qualify for rebate ofservice tax paid.

V2(CH}41 to 48/STC-III/20I5-16

t
3. Being aggrieved, the appellant has filed the instant appeals, inter-alia, stating that the

services utilized by them were related to export ofgoods only; that the refund is admissible as the place

)lysfremoval is port.

4. Personal hearing in the matter was given on 25/26.07.2016 and 22/23.08.2016. The appellant,

vide letter dated 19.08.2016, submitted that since the notification No.41/2012-ST has been amended

retrospectively with effect from 0 1.07.2012 by Section 160 of Finance Act, 2016, they are entitled for

refund and requested to allow the refund in view ofamended provision.

<%..
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5. I ha~e 6arefully gone through the facts case on record and the submissions made by the

appellant. The instant appeal is required to be considered in view of notification No.41/2012-ST

dated 29.06.2012, as amended by notification No.01/2016-ST dated 03.02.2016 and definition of

'place of removal'. Therefore, it is necessary to reproduce the relevant excerpts of the said

notification and definition of place ofremoval.

6. The relevant excerpts ofthe notification No. 41/2012-ST are as follows:

Provided that 
(a) the rebate shall be granted by way of ref und of service tax paid on the specified
services.

Explanation. - For the purposes of this notification,
(A) "specified services" means 

(i) in the case of excisable goods, taxable services that have been used beyond the
place of removal, for the export of said goods;
(ii) in the case of goods other than (i) above, taxable services usedfor the export
of said goods;

but shall not include any service mentioned in sub-clauses (A), (BJ, (BAJ and (CJ of clause (l) of
rule (2) of the CENVAT Credit Rules, 2004; t
(BJ "place of removal" shall have the meaning assigned to it in section 4 of the Central Excise
Act. 1944 (1 of 1944); "

7. As regards 'place of removal', the definition in Rule 2 of the CENVAT Credit Rules, 2004, 0
states as follows:

2. I the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule
2, after clause (@), thefollowing clause shall be inserted, namely --

'(qa) "place of removal" means-
(i) a factory or any other place or premises ofproduction or manufacture of the excisable
goods;
(ii) a warehouse or any other place or premises wherein the excisable goods have been
permitted to be deposited without payment of duty;
(iii) a depot, premises of a consignment agent or any other place or premises from where
the excisable goods are to be sold after their clearancefrom thefactory,
from where such goods are removed;' '

The CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has issued clarification, subsequent

to CircularNo. 988/2/2014-Cx dated 20.10.2014, that:

6. In the case of clearance ofgoods for export by manufacturer exporter, shipping bill is filed by
the manufacturer exporter and goods are handed over to the shipping line. After Let Export Order
is issued, it is the responsibility of the shipping line to ship the goods to theforeign buyer with the
exporter having no control over the goods. In such a situation, transfer ofproperty can be said to
have taken place at the port where the shipping bill isf led by the manufacturer exporter and place
of removal would be this Port/JCDICFS. Needless to say, eligibility to CENVAT Credit shall be
determined accordingly.

8. A combined reading of the notification No. 41 /20 12-ST dated 29.6.2012, along with the

clarifications issued by the Board on the term 'place of removal' and the insertion of its definition

into the CENVAT Credit Rules, 2004, clearly leads to a conclusion that the rebate under notification

ibid, is to be granted by way of refund of service tax paid on the 'specified services', which are

received by an exporter ofgoods and used for export of goods. The 'specified services' in the case of

excisable goods are those taxable services that have been used beyond the 'place of removal', for the

export ofthe said goods and which are not mentioned in sub-clauses (A), (B), (BA) and (C) ofclause

(I) of rule (2) of the CENVAT Credit Rules, 2004. Of course, these refunds are subject to other

conditions mentioned in this notification. In light or above, the Assistant comiss9jattsi@sir@Rm
, -.3»Rn. ?

that the impugned services, the reds of which have bee claimed, were not rends$:gig,ee.a
place ofremoval and therefore the refund was not eligible to the appellant. ± cg. ,} %%
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9. Vide Section 160 of the Finance Act, 2016, read with the tenth schedule, clauses (A) and (B)
9;°· s ·sv$;%°

of Explanation contained in notification N6. 41/2012-ST dated 29.6.2012, were retrospectively

amended for the period 0 1.07.2012 to 02.02.2016. Section 160 ibid is reproduced below:

160. (I) The notification of the Government of India in the Ministry of Finance (Department of
Revenue) number G.S.R. 5 19(E), dated the 29th June, 2012 issued under section 93A of the Finance
Act, 1994 granting rebate of service tax paid on the taxable services which are received by an
exporter of goods and usedfor export of goods, shall stand amended aid shall be deemed to have
been amended retrospectively, in the manner specified in column (2) of the Tenth Schedule, on and
from and up to the corresponding dates specified in column (3j'of the Schedule, and accordingly,
any action taken or anything done or purported to have taken or done under the said notification as
so amended, shall be deemed to be, and always to have been, for all purposes, as validly and
effectively taken or done as if the said notification as amended by this sub-section had been in force
at all material times. 2) Rebate of all such service tax shall be granted which has been denied, but
which would not have been so denied had the amendment made by sub-section (I) been in force at
all material times.

(3) Notwithstanding anything contained in the Finance Act, 1994, an application for the claim of
rebate of service tax under sub-section (2) shall be madewithin the period of ane month from the
date of commencement of the Finance Act, 2016.

THE TENTH SCHEDULE
(See Section 160)

0 Notification No Amendment Period of effect of
amendment

substituted,

G.S.R.5I9 (E), dated
29" June 2012
[No.41/2012-Service
Tax, dated 29" June,
2012]

In the said notification,
in the explanation

a) in clause (A), for sub-clause
(i), the following sub-clause
shall be substituted and shall
be deemed to
have · b_een

1" day of July 2012 to
3" day February,
2016.

(both days inclusive)

0

namely:
(i)in the case of excisable
goods, taxable services that
have been used beyond factory
or any other place or
premises of production or
111anufacture of the said goods,
for their export;";

(b) clause (B) shall be
omitted.

10. The effect of the aforementioned retrospective amendment brought into vide Finance Act,

2016 in notification No. 41/2012-ST dated 29.6.2012, is that ,'specified services' would now mean

taxable services that have been used beyond <the factory gate or any other premises or place of
- . I

production for the period of retrospective e amendment, i.e. from 01.07.2012 to 02.02.2016. The

disputes based on the contention that every service upto the port [which in the case ofmanufacturer

exporter was the 'place of removal'] would not be a 'specified services' and therefore would not be

eligible for refund under notification. No. 41/2015-ST dated 29.6.2012, stands resolved. Now, the

effect of the aforementioned retrospective amendment is that any taxable service used beyond the

factory gate or place or premises of production of manufacturing, etc. would thus be 'specified

services' as per notification supra, and would thus be eligible for refund, provided other conditions of

the notification are met. In view of above discussed legal position, the impugned order holding that

~11ER IA?;, '·
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the services under consideration were rendered upto the place of removal, port being the place of

removal - becomes extraneous.

11. In view of retrospective amendment in the notification ibid, the impugned orders become

non-est. Hence, the impugned orders are set aside and all the cases mentioned in the table above are

remanded to the adjudicating authority to decide the matter afresh, in view of the foregoing

discussion.

Date: 19 /09/2016
(Abhai K ar Srivastav)
Commissioner (Appeal-I),

Central Excise, Ahmedabad

Attestedas
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.A.D.

To

Mis Rama Industries
Near G.l.D.C.
Patan Highway, Deesa
Distt:-Banaskantha, Gujarat.

Copy to:-
1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad-lll
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. The-Assistant Commissioner, Central Excise, Mehsana Division.
~Guard file. -

6. P.A
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